
MS No-02/2016                                                                                            Page 1 of 12 
 

SRI BHUPEN SAIKIA-Vs- MD LOKMAN ALI 

 

 

High Court Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

District: Udalguri 

IN THE COURT OF CIVIL JUDGE, UDALGURI 

PRESENT:  NUR MUHAMMAD ABDULLAH AHMED, AJS 

Tuesday, the 20th day of February, 2018 

M. S No- 02 of 2016 

SRI BHUPEN SAIKIA               -------------  Plaintiff. 

 -Vs- 

MD LOKMAN ALI                   ------------- Defendant. 

This Suit came in for final hearing on 06-12-2017 in presence of- 

 Mr Rajib Sharmah          -----------  Ld Counsel for the  Plaintiff. 

 (None for the defendant) 

           And having stood for consideration to this day, the Court delivered 

the following Judgment-   

1.        Plaintiff’s Case: The brief facts of the plaintiff’s case is that the 

defendant Md Lokman Ali took an amount of Rs-60,000/- (sixty thousand) on 

loan from the plaintiff by executing an unregistered deed on 25.11.2014 by 

mortgaging his vehicle bearing Registration No- AS-13B/6563 with a promise 

to return the amount along with interest within March 2015.But the 

defendant did not hand over the said mortgaged vehicle to the plaintiff on 

that day on the ground that the necessary documents of the vehicle was not 

with him on that day and also that the insurance of the vehicle lapsed. Then 

on 08.02.2015 the defendant again took a loan of Rs-2,00,000/- (two lakh) 

from the plaintiff by executing another unregistered deed with an assurance 

to return the whole amount i.e. Rs-2,60,000/- (two lakh sixty thousand) 

alongwith interest within April 2015. But the defendant failed to return the 
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amount as per promise rather he was taking time again and again for which 

the plaintiff sent an advocate notice to the defendant on 30.10.2015 asking 

the defendant to return the amount within 20 (twenty) days from the receipt 

of the notice. On receipt of the notice, the defendant met the plaintiff at 

Mazbat on 20.11.2015 and requested the plaintiff to allow him one month 

time to repay the amount alongwith 3% interest and also requested the 

plaintiff not to lodge any case but even after that the defendant failed to 

repay the amount as per his promise. Finally, on 02.04.2016 at about 4:00 

pm the plaintiff visited the house of the defendant and asked for the amount 

but the defendant refused to return the amount rather he threatened that he 

would not return the amount even if the plaintiff filed a suit and get a decree. 

Hence the suit was filed with prayer inter alia forpassing a decree against the 

defendant for the repayment of the amount taken on loan alongwith interest 

@3% per month. 

2.      Defendant’s Case: Summons was issued on the defendant Md Lokman 

Ali, who then submitted WS. The defendant alleged that he has taken a loan 

of Rs-60,000/- (sixty thousand) from the plaintiff and he has returned the 

same on various dates. It is stated that the defendant has given a machine 

worth Rs-16,000/- to the plaintiff; another Rs-30,000/- in lieu of fishery loan 

of Rs-30,000/-, another Rs-5,000/- was deposited by the defendant in the 

plaintiff’s SBI Bank A/C-31525877995 when the plaintiff mother was suffering 

from illness and remaining Rs-9,000/- was taken by the plaintiff when he was 

in need of money. After that the plaintiff did not return the deed by which Rs-

60,000/- was taken on loan by the defendant. It is further stated that on 

08.02.2015 when the defendant had gone to the house of the plaintiff to 

bring back the earlier deed dated 25.11.2014, the plaintiff took the signature 

of the defendant on a blank deed with a threatening to kill him. Although the 

defendant wanted to file a case in the PS but the plaintiff requested him not 

to file any case rather the plaintiff asked the defendant to come to his house 

for taking back the deeds. After that the plaintiff told the defendant that 

those deeds have been lost, which the defendant believed. Then the plaintiff 
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lodged a case with the Dhula PS against the defendant claiming the aforesaid 

amount of the deeds, in which case the defendant had to remain in jail for 

about 30 (thirty) days. Hence the defendant has prayed for dismissing the 

suit. 

ISSUES FOR DETERMINATION: 

3.     After perusing the Plaint and the W/S of the defendant, following issues 

were framed. 

I) Whether the suit is maintainable in its present form? 

II) Whether the defendant had taken a loan or Rs-60,000/- (sixty 

thousand) on 25.11.2014 from the plaintiff? 

III) Whether the defendant returned the loan money taken on 25.11.2014 

by subsequent payment? 

IV) Whether on 08.02.2015 the defendant had again taken a loan of Rs-

2,00,000/- (two lakhs) from the plaintiff? 

V) Whether the plaintiff is entitled to recovery of Rs-2,60,000/- (two lakh 

sixty thousand) with interest and cost from the defendant? 

VI) To what relief/reliefs the plaintiff is entitled to? 

VII) Whether this Court has the territorial jurisdiction to entertain the suit 

at hand?   

4.       During the trial, the plaintiff side has examined 3 (three) witnesses 

namely, Sri Bhupen Saikia (plaintiff) as PW-1, Sri Binod Deka as PW-2 and 

Smti Gita Devi as PW-3. The Plaintiff also exhibited Unregistered Deed dated 

25.11.2014 as Ext-A; Unregistered Deed dated 08.02.2015 as Ext-B;Advocate 

Notice to defendant as Ext-C; Postal Receipt as Ext-D; Certified Copy of 

ejahar of Dhula PS Case No-166/16 as Ext-E;Certified Copy of forwarding of 

report of accused as Ext-F; Certified Copy of Order dated 04.06.2016 of CJM, 

Mangaldoi in connection with GR Case No-20/16 as Ext-G and Printed FIR of 

GR Case No-620/16 as Ext-H. The defendant has cross examined all these 

witnesses but the defendant side has not adduced any evidence in its 
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defence. I have also heard the arguments of ld Counsel for the plaintiff. The 

defendant side did not turn up for advancing arguments. 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREOF: 

ISSUE NO-VII: 

5.        Since Issue No-VIIpertains to the territorial jurisdiction of this Courtin 

trying this suit, so this issue needs to be decided at first. Perusal of the WS 

shows that the defendant did not raise such issue in his WS rather the 

defendant raised the same during the evidence stage by filing a petition. But 

non-raising of the issue in WS does not make any difference as the issue of 

law can be pleaded at any time.  

6.        It is stated in that petition filed by the defendant that the cause of 

action allegedly took place in Mangaldoi and Dhula which are in the District of 

Darrang and the defendant also resides in Darrang district. As such this Court 

has no territorial jurisdiction to try this suit. On the other hand, the plaintiff’s 

side contended that the cause of action partially took place at Majbat within 

the jurisdiction of Udalguri district and hence this Court has jurisdiction to try 

this suit. On the face of the rival contention, let me peruse Section-20(c) CPC 

which relates to cause of action. Section-20(c)provides that subject to 

limitations in the other provisions, every suit shall be instituted in a Court 

within the local limits of whose jurisdiction the cause of action wholly or in 

part, arises. It is admitted position that that the place where a promissory 

note is executed, the cause of action arose in that place and accordingly the 

Court at that place has jurisdiction. In the present suit although Ext-A and 

Ext-B are silent as to their place of execution. In the absence of specific 

denial of their execution at a place other than the place of the plaintiff, the 

Court can presume that those were executed in plaintiff’s place and in such 

circumstances, this Court has jurisdiction to try this suit as part cause of 

action can be said to have arisen under the plaintiff’s place i.e under Udalguri 

District. Normal course also suggest that a person who is in need of money 

would come to the house of the person from whom he intends to borrow the 
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same. The defendant also failed to adduce positive evidence to the effect that 

the unregistered deed, if at all executed, were executed in the place of the 

defendant. Situated thus, it can be said that this Court has jurisdiction to try 

this suit as the cause of action in part arose within the jurisdiction of Udalguri 

Court. Issue in hand is, accordingly, decided in affirmative. 

ISSUE NO-I: 

7.      The issue in hand relates to maintainability of this suit. If the written 

statement (WS) is perused, it can be seen that the defendant did not raise 

any such plea in his WS. The defendant also did not directly put any question 

mark on the cause of action in his WS. The plaintiff alleges that the 

defendant took a total amount of Rs-2,60,000/- from him on loan by 

executing two unregistered deeds and then failed to return the amount. Per 

contra, the defendant denies taking of such an amount on loan. The 

defendant admitted that he took an amount of Rs-60,000/- only as loan and 

then he returned the said amount. Cause of action means the bundle of facts 

which is necessary for the plaintiff to prove, if traversed, in order to succeed 

in the suit. So, the aforesaid adumbration led me to hold that there exists 

cause of action for filing this suit against the defendant.I do not find any 

other reason for which the suit can be held as non-maintainable. So, the 

issue no-I is decided in affirmative. 

ISSUE NO-II& III: 

8.       For the sake of brevity, the aforesaid issues are taken up together for 

discussion. Let me now appreciate the germane evidence, both oral and 

documentary, on record. 

9.       Coming to the evidence on record, it is seen that the plaintiff (PW-1) 

stated in his examination-in-chief on affidavit that the defendant Md Lokman 

Ali took a loan of Rs-60,000/- (sixty thousand) from him on 25.11.2017 by 

executing an unregistered deed. PW-1 exhibited the said unregistered deed 

as Ext-A; signature of defendant Md Lokman Ali as Ext-A(i) and the signature 

of witness Amir Ali as Ext-A(ii). PW-1 also stated that the defendant while 
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executing the deed also mortgaged his own vehicle bearing Registration No- 

AS-13B-6563 with a promise to return the amount within March 2015 but the 

defendant did not hand over the said vehicle to him on that day on the 

ground that the necessary documents of the vehicle was not with him on that 

day and also that the insurance of the vehicle lapsed and thus told him that 

he would handover the vehicle after making the documents in order. PW-1 

also stated that then on 08.02.2015 the defendant again took a loan of Rs-

2,00,000/- (two lakh) from him by executing another unregistered deed with 

an assurance to return the whole amount i.e. Rs-2,60,000/- (two lakh sixty 

thousand) alongwith interest within April 2015. PW-1 exhibited the said 

unregistered deed as Ext-B and the signature of defendant Md Lokman Ali as 

Ext-B(i). The defendant failed to return the amount as per promise rather he 

was taking time again and again for which he (PW-1) sent an advocate notice 

(exhibited as Ext-C) to the defendant on 30.10.2015 asking the defendant to 

return the amount within 20 (twenty) days from the receipt of the notice. 

PW-1 exhibited the postal receipt as Ext-D. PW-1 further stated that on 

receipt of the notice, the defendant came to Mazbat on 20.11.2015 and 

requested him not to file any case and to allow him one month time to repay 

the amount alongwith 3% interest but the defendant failed to repay the 

amount as per his promise. PW-1 further stated that on 02.04.2016 at about 

4:00 PM he visited the house of the defendant and asked for the amount but 

the defendant refused to return the amount rather he threatened that he 

would not return the amount even if he(plaintiff) filed a suit and get a decree. 

PW-1 also stated that one Sri Binod Deka was also with him on that day. PW-

1 also stated that the defendant has falsely mentioned in his WS that he has 

returned an amount of Rs-60,000/-. During cross-examination, PW-1 denied 

that the defendant handed over one Power Pump of Rs-16,000/- to him. PW-

1 also denied that the defendant spent an amount of Rs-30,000/- in 

connection with his fishery loan. PW-1 also denied that the defendant 

deposited an amount of Rs-5,000/- in his account bearing no-31525877995. 

PW-1 also denied that the defendant spent an amount of Rs-5,000/- in 

connection with his pharmacy license.PW-1 also denied that he recovered an 
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amount of Rs-20,000/- through a recovery agent. PW-1 also denied that the 

defendant has already repaid the amount as mentioned in Ext-A. 

10.       So, it is evident from the cross-examination of PW-1 by the 

defendant that the defendant admitted the taking of loan of Rs-60,000/- from 

the plaintiff by executing Ext-A. Albeit the defendant both in his WS as well 

as during cross-examination of PW-1 projected that he (defendant) has 

already repaid the loan of Rs-60,000/- but the defendant failed to adduce 

positive evidence to that effect by adducing defence evidence. Mere 

suggestions to witnesses without adducing corresponding evidence for 

proving the suggestions cannot help the cause of the defendant. So, on the 

basis of the aforesaid appreciation of evidences, it can be held that the 

defendant had taken a loan or Rs-60,000/- (sixty thousand) on 25.11.2014 

from the plaintiff by executing an unregistered deed and then the defendant 

failed to repay the said amount. Hence the Point No-II& III are decided in 

favour of the plaintiff. 

ISSUE NO-IV: 

11.          Let me now appreciate the germane evidence on record to decide 

the issue in hand. As stated earlier plaintiff (PW-1) stated that on 08.02.2015 

the defendant again took a loan of Rs-2,00,000/- (two lakh) from him by 

executing another unregistered deed (Ext-B) with an assurance to return the 

whole amount i.e. Rs-2,60,000/- (two lakh sixty thousand) alongwith interest 

within April 2015. The defendant failed to return the amount as per promise 

rather he was taking time again and again for which the plaintiff  (PW-1) sent 

an advocate notice (exhibited as Ext-C) to the defendant on 30.10.2015 

asking the defendant to return the amount within 20 (twenty) days from the 

receipt of the notice. PW-1 further stated that on receipt of the notice, the 

defendant came to Mazbat on 20.11.2015 and requested him not to file any 

case and to allow him one month time to repay the amount alongwith 3% 

interest but the defendant failed to repay the amount as per his promise. PW-

1 further stated that on 02.04.2016 at about 4:00 PM he visited the house of 
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the defendant and asked for the amount but the defendant refused to return 

the amount rather he threatened that he would not return the amount even if 

the plaintiff filed a suit and get a decree. PW-1 also stated that one Sri Binod 

Deka (PW-2) was also with him on that day. PW-2 Binod Deka corroborated 

the stand of PW-1 as PW-2 stated that he had accompanied the PW-1 to the 

house of the defendant and the plaintiff asked the defendant to return the 

amount of Rs-2,60,000/- but the defendant did not return the amount rather 

he threatened them.  

12.       As regards Ext-B the defendant’s stand is found from the WS and the 

cross-examination of plaintiff (PW-1). The stand of the defendant is that he 

returned the amount of Rs-60,000/- to the plaintiff which was taken by him 

by executing unregistered deed dated 25.11.2014 (Ext-A) but the plaintiff did 

not return the deed. Then on 08.02.2015 when the defendant had gone to 

the house of the plaintiff to bring back the earlier deed dated 25.11.2014 

(Ext-A), the plaintiff took the signature of the defendant on a blank deed with 

a threatening to kill him. So, the stand of the defendant is that the plaintiff 

has executed Ext-B by fraud by taking his signature on a blank deed. So it is 

apparent that the defendant has admitted his signature in Ext-B. But the 

defendant has failed to adduce evidence to prove that Ext-B was executed by 

the plaintiff by playing fraud.The law is settled that when the plea of fraud is 

taken by a party, the burden lies on such party to prove the playing of fraud 

in execution of such document by the other side. So the mere denial of the 

execution of Ext-B (but admitting the signature in Ext-B) by the defendant 

will not thrust a liability on the plaintiff to prove the deed, if otherwise the 

deed does not suffer from any material irregularity, in which case the burden 

would still remain with the plaintiff to prove its execution. Further Ext-B is not 

a document which is compulsorily registrable under the Indian Stamps Act 

and as such the plaintiff is not supposed to prove its execution by calling the 

scribe or attesting witnesses. The plaintiff has done his part of proving the 

execution of Ext-B by the defendant but the defendant has failed to disprove 

the execution of the same although the defendant projected fraud by the 
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plaintiff in the execution of Ext-B. As stated earlier the defendant did not turn 

up to adduce defence evidence in this suit. There is no dearth of decisions of 

Higher Courts holding that where a party to a suitdoes not appear into the 

witness box and states his own case on oath and does not offer himself to be 

cross-examined by the other side, a presumption would arise that the case 

set up by him is not correct.  In other words, the Courts can draw a 

presumption under section-114 of the Indian Evidence Act against a party 

who did not enter into the witness box. In this regard, I may refer here the 

judgment of Hon’ble Supreme Court of India passed in Vidhyadhar -Vs- 

Manikrao & Ano [AIR 1999 SC 1441], wherein it was held that when a 

party to a suit avoids witness box, the presumption is that he is withholding 

himself to avoid pertinent questions in cross-examination. In the suit in hand, 

the defendant did not adduce evidence for substantiating the allegation of 

forgery in the execution of Ext-B by the plaintiff.    

13.     Considering all the above adumbration, it can be said that the plaintiff 

has succeeded in proving that the defendant had again taken a loan of Rs-

2,00,000/- (two lakhs)on 08.02.2015 from the plaintiff and then the 

defendant failed to repay the borrowed amount (Rs-2,60,000/-) on demand 

from the plaintiff. Hence the issue in hand is also decided in favour of the 

plaintiff. 

ISSUE NO-V: 

14.     From the decisions reached in aforesaid issues (Issue No-II, III & IV), 

it is seen that the defendant borrowed a total sum of Rs-2,60,000/- from the 

plaintiff by executing two unregistered deeds on two dates and then the 

defendant failed to repay the borrowed amount on demand from the plaintiff. 

So the natural outcome of the aforesaid decisions is that the plaintiff is 

entitled to recovery of Rs-2,60,000/- (two lakh sixty thousand) with interest 

@ 6 % per annum from the date of filing of this suit till the date of 

paymentfrom the defendant along with costs. Hence the issue in hand isalso 

decided in favour of the Plaintiff. 
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RELIEF & O R D E R 

(Issue No-VI) 

15.    On the basis of the decisions reached in the aforesaid issues, the suit 

of the plaintiff is decreedon contest with costs with following reliefs in favour 

of the Plaintiff:- 

I) A decree for a sum of Rs-2,60,000/- (two lakh sixty thousand) 

with interest @ 6 % per annum from the date of filing of this suit 

till full and final payment is made by the defendant to the 

plaintiffand 

II) Costs of the suit. 

16.     Prepare decree accordingly within 15 days.The operative part of the 

judgment is pronounced in the open Court.  

17.    Given under my hand and seal of this Court on this 20thday of 

February, 2018.  

 

                                                       (NUR MUHAMMAD ABDULLAH AHMED) 

                                                        Civil Judge, Udalguri, Assam 
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APPENDIX 

1)  Plaintiff’s Witnesses:  

I) PW-1                : Sri Bhupen Saikia; 

II) PW-2                : Sri Binod Deka & 

III) PW-3                : Smti Gita Devi. 

2)  Plaintiff’s Exhibits:   

IV) Ext-A           : Unregistered Deed dated 25.11.2014;  

V) Ext-B           : Unregistered Deed dated 08.02.2015; 

VI) Ext-C           : Advocate Notice;  

VII) Ext-D           : Postal Receipt;  

VIII) Ext-E          : Certified Copy of ejahar of Dhula PS Case No-

166/16; 

IX) Ext-F      : Certified Copy of forwarding of report of 

accused; 

X) Ext-G      : Certified Copy of Order dated 04.06.2016 of 

CJM, Mangaldoi in connection with GR Case No-20/16 & 

XI) Ext-H         : Printed FIR of GR Case No-620/16. 

3)  Defendants’ Witnesses- Nil; 

4)  Defendants’ Exhibits- Nil; 

5)  Court Witnesses/Exhibits- Nil. 

 

 

 

                                                            (NUR MUHAMMAD ABDULLAH AHMED) 

                                                          Civil Judge, Udalguri, Assam 
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